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“Status of West Virginia 
Mining and Reclamation”



From the First Surface mine drainage symposium:
What are the requirements for water quality? 

OSM requires water from the pond discharge to meet the effluent limits for 

areas mined after May 3, 1978 regardless of any mitigating circumstances. The 
effluent limits must be met until final bond release. 

EPA responds only to citizen complaints and requires that the effluent limits 

be met until release of the grading bond. Monitoring and lab reports required. 

DNR requires that no grading bond will be released which has an acid 

discharge (pH less than 6.0) regardless of ~~= circumstances. In addition, water 
quality must meet the effluent limits without treatment to qualify for grading 
and final bond release. Monitoring and lab reports are required. 



What’s happened in the last year?







Senate Bill 357



(22-3-13(b)(11) With respect to surface disposal of mine wastes,

tailings, coal processing wastes and other wastes in areas

other than the mine working excavations: (A) Stabilize all

waste piles in designated areas through construction in

compacted layers, including the use of noncombustible and

impervious materials if necessary, and assure the final

contour of the waste pile will be compatible with natural

surroundings and that the site will be stabilized and revegetated 

according to the provisions of this article; and (B) assure that the 

construction of any coal waste pile or other

coal waste storage area utilizes appropriate technologies,

such as capping or the use of liners, or any other demonstrated 

technologies or measures which are consistent

with good engineering practices, to prevent an acid mine

drainage discharge;



contemporaneous reclamation

22-3-13(b)(26) The director shall promulgate for review and

consideration by the West Virginia Legislature legislative

rules or emergency rules during the 2016 Regular Session of

the West Virginia Legislature, revisions to rules for

contemporaneous reclamation as required under subdivision 

(16), subsection (b) of this section. The secretary shall

specifically consider the adoption of federal standards

codified at 30 C. F. R. §§816.100-116 (1983) and 30 C. F. R.

§§817.100-116 (1983) when proposing revisions to the state

rule.



Inactive Status

22-3-19(f) The secretary shall promulgate for review and
consideration by the West Virginia Legislature legislative
rules or emergency rules during the 2016 Regular Session of
the West Virginia Legislature revisions to rules for granting
inactive status under this article. The secretary shall
Enr. Com. Sub. for S. B. No. 357] 22 specifically consider the adoption of 
federal standards codified at 30 C. F. R. §816.131 (1979) and 30 C. F. R.
§817.131 (1979).



ARTICLE 11. WATER POLLUTION CONTROL ACT.
§22-11-6. Requirement to comply with standards of water quality and effluent limitations

.
(2) For purposes of both this article and sections 309 and 505 of the federal Water 
Pollution Control Act, compliance with a permit issued pursuant to this article shall 
be deemed compliance for purposes of both this article and sections 301,
302, 303, 306, 307 and 403 of the federal Water Pollution Control Act and with all 
applicable state and federal water quality standards, except for any such standard 
imposed under section 307 of the federal Water Pollution Control Act
for a toxic pollutant injurious to human health. Notwithstanding any provision of this 
code or rule or permit condition to the contrary, water quality standards themselves
shall not be considered “effluent standards or limitations” for [Enr. Com. Sub. for S. 

B. No. 357 the purposes of both this article and sections 309 and 505 of
the federal Water Pollution Control Act and shall not be independently or directly 
enforced or implemented except through the development of terms and conditions of 
a permit issued pursuant to this article. Nothing in this section,however, prevents the 
secretary from modifying, reissuing or revoking a permit during its term. The 
provisions of this section addressing compliance with a permit are intended to apply 
to all existing and future discharges and permits without the need for permit 
modifications; and



Hardness Based Aluminum

(7) Within thirty days of the effective date of this section,
the secretary shall promulgate an emergency rule revising the
statewide aluminum water quality criteria for the protection
of aquatic life to incorporate aluminum criteria values using a hardness-
based equation. Concurrent with issuing an emergency rule, the secretary 
shall also submit the proposed revisions and supporting documentation to 
the administrator of the Environmental Protection Agency.





EPA letter/USFWS 

comments
• Mussels sensitivity and pH effects on aluminum 

toxicity



While permits shall contain conditions that are designed to 
meet all applicable state and federal water quality standards 
and effluent limitations, water quality standards themselves 
shall not be incorporated  wholesale either expressly or by 
reference as effluent standards or limitations in a permit 
issued pursuant to this article.



§22-11-22a. Civil penalties and injunctive 
relief; civil administrative
penalties for coal mining operations.



OSM



REG 8



Outlines the Office of Surface Mining 
and Reclamation oversight of State 
and Tribal Regulatory Mining Programs

•REG 8



• 2014 OSM Annual Report  for West 

Virginia 
• www.osmre.gov

• Customer Service-AVS 

• Off-Site Impacts- The total number of sites free of 

off-site impacts for 2014 was 87%

• Reclamation Success-granted 52 Phase III bond 

release totaling 5,420 acres 

http://www.osmre.gov/


Other

• The State conducted 21,135 inspections and issued 835 

enforcement actions.

• OSMRE conducted a total of 273 inspections

• Impoundment Inspections: OSMRE continued the 

emphasis on a more in-depth review of slurry 

impoundments. Thirteen (13) impoundment inspections 

were conducted. 



REG 23



‣ Enter into an Action Plan



Action Plan    

Slurry Impoundment Breakthrough Potential:

During EY 2012, the CHFO Completed a Study of Breakthrough Potential 

at Slurry Impoundments in West Virginia

Monitoring Underground Coal Mining

Draft Guidance Manual for Monitoring Underground Coal Mining-CFO 

has determined that, due toe the importance of this matter, an action plan will 

be proposed in EY2015 to bring this subject to completion.



INE-35



733 petition





APPALACHIAN CATHOLIC WORKER; 

APPALACHIAN VOICES; 

CATHOLIC COMMITTEE OF APPALACHIA; 

CENTER FOR BIOLOGICAL DIVERSITY; 

CENTER FOR HEALTH, ENVIRONMENT & JUSTICE; 

CHRISTIANS FOR THE MOUNTAINS; 

COAL RIVER MOUNTAIN WATCH; 

EARTHJUSTICE; 

KEEPER OF THE MOUNTAINS FOUNDATION; 

LEAGUE OF WOMEN VOTERS OF WEST VIRGINIA; 

MOUNTAIN HEALTH AND HERITAGE ASSOCIATION; 

NATIONAL WILDLIFE FEDERATION; 

OHIO VALLEY ENVIRONMENTAL COALITION; 

SIERRA CLUB; 

WEST VIRGINIA CITIZEN ACTION; 

WEST VIRGINIA ENVIRONMENTAL COUNCIL; 

WEST VIRGINIA HIGHLANDS CONSERVANCY; and 

WEST VIRGINIA RIVERS COALITION





• Storm Water Runoff Analysis(SWROA)

• WVDEP WVDEP Fails to issue SMCRA 

violations on DMRs. Fails to Regulate 

Selenium Pollution.

• WVDEP Fails to Properly Define Impacted 

Areas in Cumulative Hydrologic Impact 

Analysis (CHIA) Results in Harm to 

watersheds. Fails to Regulate Selenium 

Pollution.

• WVDEP Fails to Require Properly Protective 

Soil Removal and Reclamation Measures for 

Mining Sites



NOI





Inspection: 
 Frequency

 Scope

 Reporting



CHIA

Cumulative Impact Area
•Anticipated mining



EPA



Petitions to EPA 

• Sierra Club and others



Withdrawal Petitions
petitioned EPA to withdraw W.Va. State programs

• Unlawfully requiring consideration of compliance costs in

NPDES permit appeals

• Failing to permit point source discharges from bond forfeiture,

AML sites and sites with bond release

• Unlawfully allowing and extending compliance schedules



During Region 3’s 2014 States Mining Meeting, four 

(4) critical areas were identified to be taken up by State 

and Federal workgroups:

1. Bond Release

2. Bond Forfeiture

3. Reasonable potential analysis

4.       Remining



Bond Release

1. Regulatory analysis of how SMCRA bond release 

and NPDES post mining requirements align

2. Protection of water quality after bond release

3. Evaluation of sampling requirements under the 

CWA to monitor compliance with technology and water 

quality-based effluent limits prior to bond release and 

assignment of post mining limits



Bond Forfeiture

1. Examining and developing a watershed 

permitting approach

2. Utilizing trading and offsets

3. Use of variances



Reasonable Potential Analysis

and

Narrative Critieria

1.       Determining if new alternatives are available that are 

sufficiently protective.

2.       Deciding which methods that were discussed in guidance 

can be agreed to for future permits.

3.       Establishing options for conducting reasonable potential 

evaluations using those new alternatives and the previous 

methods to ensure that permits will include sufficiently stringent 

limits.

4.       Determine data options for determining reasonable 

potential for new and existing mines.



Remining

1.       Provide ground rules for pre-SMCRA remining programs in TMDL 

watersheds that will lead to more efficient permitting processes

2.       Recommendations for permitting remining operations; both new 

operations and previously unidentified operations in a current TMDL 

watershed that consider:

•         TMDL revisions that shift LAs to WLAs

•         Shifting of WLAs amongst permittees in a TMDL watershed

•         Water quality trading

•         Permitting offsets



State-Specific Aquatic Life Criteria for Selenium

• WV Legislature adopted HB2579 during 2013 Regular 
Session; Effective July, 2013

• Mandates WVDEP to propose new selenium criteria within 
two years for legislative approval

• Requires implementation of  criteria as a threshold 
standard

• Prescribes a monitoring plan, including water chemistry 
and fish population studies

• Results of  studies to be used by WVDEP to develop state-
specific criteria

• Does not change existing criteria in the interim
•



WV Selenium Study

Major Components

• 25 monitoring sites

• Water chemistry monitoring and speciation analyses

• Fish tissue monitoring

– Whole body 

– Egg/Ovary

– Stomach contents

• Early life stage evaluations

– Deformity rate determinations

• Data reporting

• Criteria calculation







Fish and Wildlife Update 2014

• Continue work with USFWS on endangered species consultation for permits using 

1996 BO for guidance

• OSM and USFWS developing MOU on the 1996 BO, although guidance document 

exists; RA’s to be updated March 2015

• Changes to Bat Survey methods 

• Second increase in level of effort required in last two years for Bat surveys

• Acoustic monitoring has been introduced as a survey method by USFWS

• Proposed listing of Northern Long-eared Bat; decision due April 2015 

• USFWS settled lawsuit with CBD and must review 5 species a year from a list of 404 

aquatic and aquatic dependent species and consider listing as threatened or endangered



ARRI Update 2014

Appalachian Regional Reforestation Initiative’s (ARRI) Forestry Reclamation Approach (FRA). 

• The overall number of SMCRA permits and the acreage approved has declined significantly the last two 

years approx. 50% of what was permitted in 2012

• 2013    90% to FRA of all permits approved ; 8846 acres to FRA 95.4% all acreage permitted

3 million trees planted on 5,500 acres

• 2014    73% to FRA of all permits approved ;  5624 acres to FRA 90% all acreage permitted ;

3 million trees planted on 5,700 acres



• Web  site

www.wvdep.org

http://www.wvdep.org/


WVDEP Website



TAGIS Flex Searchers



Mining Data Explorer 



EQUIS Art III Water Quality Data



Trend Station Data



NexRAD Rainfall Data March 13th 2012





















FOIAs
DEP processed 1,800+ FOIA 

requests in 2014.







THANKS


