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Statutory Authorities

Section 10 of the Rivers and Harbors Act of 1899

Requires approval prior to any work in, on, over or under
navigable waters of the United States, or which affects the
course, location, condition or capacity of such waters

Section 404 of the Clean Water Act

Requires approval prior to discharging dredged or fill
material into the waters of the United States
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'_
So what Is Jurisdictional?

CORPS OF ENGINEERS REGULATORY JURISDICTION
Tidal Waters

Section 404

Section 10

High Tide Line

CGroumnd Waler line }‘

Section 103
Ocean Disposal
of Dredged Material

Ocean dischames of
dredged material

Typical examples
of requlated activities

£

Tidlelands | Wetlands

Vegetation assocized
with sst & heackish wates

Section 40%
Discharge of Dredged or Fill Material
(all waters of the 1.5.)
All filling activities, atility Hnes, outfall structures,

road crossings. beach nourishment. riprap,
Jetties, some excavatlon activities, ofc.

Fresh Waters

Section 404 ———

-

\ Uplands

Secton 10
(1 navigable)

Ordinary
High Water

Iresh
Water
| Wetlands

Marshes, swamps,
boggs, & similes arcas

Section 10
All Structures and Worl
(navigable walers)

Dreding, marinas, piers, wharves,
flcats, intake /[ outtake pipes,
phings, bulkheads, ramps, s,
overfiead transmission lines, efc
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Section 10 River
Kanawha River
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Is this a Section 10 River ?

APOTESTA
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Section 10 River
Coal River — Normal Flow Conditions

YES

APOTESTA



Activities That Req
Section 10



//upload.wikimedia.org/wikipedia/commons/0/01/11-8-07_riprap_photo.jpg
//upload.wikimedia.org/wikipedia/commons/0/01/11-8-07_riprap_photo.jpg
http://en.wikipedia.org/wiki/File:Riprap.jpg
http://en.wikipedia.org/wiki/File:Riprap.jpg
http://media.photobucket.com/image/river dock/sjct/Rental on the River/dock.jpg?o=2
http://media.photobucket.com/image/river dock/sjct/Rental on the River/dock.jpg?o=2
http://media.photobucket.com/image/river dock/maryann_lewis/Eagle River cruise/33backatthedock.jpg?o=74
http://media.photobucket.com/image/river dock/maryann_lewis/Eagle River cruise/33backatthedock.jpg?o=74

" A
Section 404 of the CWA

Dredged and Fill Material

m Wetlands

m Channels with a Defined Bed and Bank that have an
OHWM

Intermittent and Perennial Streams (or Relatively
Permanent Waters)

Ephemeral Channels (that pass the significant nexus test)

m Tidal Areas, Mud Flats....(or things we don’t see In
WYV that still fall under Section 404)
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" S
e 5 Rapanos v. United States

~
Carabell v. United States

“Rapanos”
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Agquatic Resources Post Rapanos
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The Term

When You Hear

Wetland.......

5 =
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What Makes A Wetland A Wetland
Are Three Features

m Soll

5 m Hydrology
m Plants

0o 020298
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Is this a Wetland?

APOTESTA






HARDER TO
DEFINE




" S
Significant Nexus Evaluation (SNE)

This will require an assessment of both
hydrologic and ecoloqgical factors

m Hydrologic — volume duration and frequency of flow,
proximity to the TNW, size of the watershed, rainfall,
snowpack etc.

m Ecological — the ability of the tributary and/or ad;.
wetlands to carry pollutants and flood waters to TNWSs,
or to provide aquatic habitat that supports biota of a
TNW or to trap/filter pollutants; store flood waters or
maintain water quality of a TNW

APOTESTA



" J
Surprise!!!l!

-

Delineations Can be Deadly



Why you shouldn't delineate In
the Rain.......

APOTESTA



'__
Was This A Stream?

m Has Bed And

Bank Features

m  Perennial In
Nature —
Originated
From A Seep

m CloseTo A
TNW

19 APOTESTA



Well Look What | Did!!!!!

Remedial Measures from Diesel Fuel Spill

20 APOTESTA
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" M
Section 404
Do | need a permit?

APOTESTA
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Regulated Activities

Discharge of dredged or fill material into waters of the United States

APOTESTA



IVILIES

Regulated Act

Discharge of dredged or fill material into waters of the United States

APOTESTA



Placement of material below the
Ordinary High Water Mark

APOTESTA
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TYPES OF PERMITS

m GENERAL PERMITS
Nationwide Permit
Regional General Permits

m INDIVIDUAL PERMITS

APOTESTA
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Mitigation Rule

m Goal — level playing field (permittee, Mitigation Banks, ILFs) to the
maximum extent practicable
m Mitigation sequence retained

avoid, minimize, compensate for unavoidable impacts and lost aquatic
functions
m Preference hierarchy for mitigation options:

Mitigation bank credits

In-lieu fee program credits

Permittee-responsible mitigation under a watershed approach
m On-site and/or in-kind permittee-responsible mitigation
m Off-site and/or out-of-kind permittee-responsible mitigation

m Watershed Approach

m Performance Standards — ecologically-driven, equivalent/effective
standards, best available science

m Compliance — increase compliance visits, establish enforceable success
criteria, prescribed monitoring reports

m Adaptive management — make fixes for successful performance

m Does not change when mitigation is required

m Does change where and how APOTESTA




Watershed Approach

RSN Broad Run Watershed
- Headwaters of McElroy Creek Watershed
Alternative Watersheds
Secondary Watersheds
| Primary Watershed
[ | wv Watersheds

5030202
5. Polomac River 5"" River 1

Ohio River
5080101

28 APOTESTA



Enhancement
_ Rehabilitation
Restoration
Preservation
Compensation Banking

29 APOTESTA



STEP 1

m Determine Your Impacts

m Determine Existing Condition of the Impact
Area

SWVM

s HGM - Functional Capacity Scores
= Physical Indicators — RBP Scores

s Chemical Indicators — Water Quality
m Biological Indicators - WVSCI

30 APOTESTA



West Virginia Stream and Wetland Valuation

(Stream Valuation Metric - Worksheet 1 of 3)

etric

USACE FILE HO FPemjact

Crask Dawal

(SWTH ¥E

ETREAH CLASSIFICATION:

ETREAH IHPACT LEHGTH: 250

FORH OF
HITIGATION:

{in Ducimal Da.

HRS:

IHFACT Lat. “H1LE3AE Lun. FATIZ WEATHER: Asqraas DATE: Junmary 2¥, 2011
COORDINATES:
IHF ACT STREAHISITE ID AHD SITE DESCRIFTION HITIGATION STREAH CLASS JSITE ID AHD SITE A5, 35 ac
el = DESCRIFTIOH ntr dus tn gar
HIT COORDIMATES: | Lat. “s1.5212 F.2314

Culuma Ha. i- Impact Exirting Gun.

T SENTS [ATEATE J4%E TRTIT =

Buerage

LTIET

$.THFIF

FHTSICAL INDICATOR |

FHTSICAL INDICATOR |4,

FHTSICAL INDICATOR |,,0;

Fi

USEPA REP (Hiyk & USEF & REP (Hi USEPA REF (H ] USEFA REF (Higk & t Dats Shast) USEFA REF (High &r t Dat
[ Epifaun al Subreratat Auailable Saver % 1. Eg i aurcal Subrtratsdfuailable Gaver ) [ Epifaun al Subrtrats tduailable Saver [ Epifaurcal Subrtrats tBuailable Gaver [ Epifaural Subrkratet Auailable Saver i
2. Embeddednoar 1% 2. Embeddednens ¥ 2. Embeddednons 2. Emb o dde dnoar 2. Emb e ddednoar LLd
. Yol sityd Dopth Fiogime 1% 2. Velasisyd Depth Fiegime. ¥ %, Yelosity? Dep th Fisgime. =, Yelogityd D phh Fisgime. 3. Yo ity Dopth Fiegime LLd
4. Z¢ diment Deparitian 1% 4. Zediment Deparition ) R it 4% dim e vt Deparitian 4. Ze diment Deparitian i
5. hannel Flau Stakur -1 % 5. Channel Flou Statur - * F.Channolrlnustctw - 5. Shanne Flav Sratur - [ Channel Flou St -
6. Ghannel Altcration 1% 6. Channel Alteration iz 6. Channel Alteration 6. Channel Alteration . Ghannel Altcration
7. Froquency of Fiffles (ar bendr) 14 7. Froquensy of Fiffler (ar bendr) 12 7. Frequency af Fif fles (ar bendr) 7. Froquency af Fif flor (ar bandr) 7. F roque nay of Fiiffles (or bendr) Ll
. Bank Stability (LE & FE) 4 . Bank Stabilisy (LE & RE 1z . B ank Stability (LE & FE] . EBank Stability (LE & FEY . Bank Stability (LE & FE) it
5.y iuo Fratoction (LE  RE) 14 3.y e P ion (LE: & RE] 1z [fa. Fratoction (LE & FiEs) . Frakection (LE & FE] 4. o Fratoction (LE 3 RE: 1%
idlh LB E 1 10, Biparian Y raelalin Zuscioidlh |LE b BB [F3 E iparian Vegrlaline Zune idlh LB U BE [10. Fiiparian Veuelaline Zunc'iidlh [LE b EE) 10, e, 1*
timal 156 Tatal REF Zzare Marginal i) Tatal REF Zcare timal Tatal REF Zzare timal [Tatal REF Zzare 175
i Sub-Takal "5 [Sub-Tatal [Sub-Tatal [Suk-Tatal (X1

P2

IHDICATOR |a,1;

-iP

CHEMICAL INDICATOR |4y,

CHEMICAL INDICATOR 14,

TOEF Watsr @

7 Indica!

WYDEF Watar @
Spacific Canduc!

WYDEP Water @

-
$00-999 - £5 paints | 500-599- 50 points | see s 200-308- 70 pminte = 200-399 - 70 poinks
pH rH pH rH
| | M 5z | sa [ M s 5.7

£.0-5.0- 30 pointr - 4.6-5.5 - 1 printr = d.6-5.5 - 10 pintr 5.6-6.01 - d5 paintr - 5.6-6.0 - 45 paintr
Do Do Do Do Do

<5.0- 0 puinks = <5.0 - 10 painkr | 4 250 20 paintr +5.0- 20 painkr * 350 20 painkr
EukTokal [XTi] Fub-Tatal B | ] [Sak-Taral [KFi] Euk-Tokal

EIOLOGICAL INDICATOR |fx

EIOLOGICAL INDICATOR |4

EIOLOGICAL INDICATOR

EIOLOGICAL INDICATOR

EIOLOGICAL INDICATOR

WP Straam Cunditi

Indsx (WESCI)

5 2

= [

|
Grox Zans | | | = Good T
S ab-Tatal 72 || T | #sz || S [T |[Sab-Tazat [X] [Ext-Tazal | 7z
PART I ax and Unit Scmra PART 11— lndex and Unit Scara PART Il - lndax and Unit Scara PART I - lndax and Unit Scara PART Il - lndex and Unit Scare
Unit Scmrd Tadax - Waie Sca, Indax Pait Scar
Faat
. £01333223 258 202013 SAATIRGEET a5 2124 iis 475 5.2 STCHEEEET a5 365.354 *.794233332 a5 3L
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Colums Ho. 1- Impact Existing Condition [Debit] H M
- I
[AGM SCOTeE [aach aata FOTmE]: Femm— G SCO eS
|
Hydrology | 0.8
Biogeochemical Cycling (K] 0.8
Habitat [ ns |

FART | - Phy=ical, Chemical and Bicological Indicators

+

+

cir|Waiala | Eamy | Sile Smaes
st Delelel iit] Smale -
PHYZICAL INDICATOR (&pplicr toallrtreams clarrifizationr) o =
Physical Indicators
USEFPA REP [High Gradiest Data Sheet)
1. Epifaunal Zubstrated dwailable Cower 12 16 / R B P S
2. Embeddedness (BT 16 CO reS
3. Welacity! Diepth Regime 521 /I(
4. Eediment Deposition 520 16
5. Channel Flow Status { - 16 +
E. Channel Alkeration (BT 16
1. Frequency of RifflesfST bends] [ 811 16 C h m 1 I I d 1
. Bank Stability [LE: & RE) - 16 e Ica n Icato s
3. Wegekative Protection [LE & BE] [ 811 16
10, Riip-arian Yo ge bative Zone Width (LE % RE) [ 16
Total REP Ecore Zuboptimal 160 !
Sub-Total g

CHEMICAL INDICATOR (Applicrtalntermittontand Poronn%]

e B ety Iadicators [Geacrai] Biological Indicators
g S00ssa-50 s )i = WVSCI Scores

(]
-
£.0-5.0 = 50 pg;ms/ i3
Do —_
1131
»5.0 = 30 pointz | /
Eub-Total [

BIOLOGICAL INDICATOR (feplicrta m“Mna Farsnnial Stroanf In d ex S core

WY Stream Condition Index ['H\'Wﬁ
[BIT] | (B a0

YWery Good
Eub-Total g

PART Il - Index ‘?&(

Livesr [ Onit Score The Index Score multiplied by the linear
i oo | swo footage provides a Unit Score

APOTESTA



STEP 2

m Determine Your Mitigation

m Determine Existing Condition of the
Mitigation Area

m Predict Mitigation Site Condition at:
S years
10 years
20 years

APOTESTA



Colvms No. 2- Mitigation Existing Condition -

Colvms No. 3- Mitigation Projected at Five Years

Colums No. 4- Mitigation Projected at Ten Tears

Colvms No. 5- Mitigation Projected At Matarity

Baseline [Credit] Post Completion [Credit) Post Completion [Credit) [Credit]
[AGMT SCOTE [Aach data FOTME |- B [AGET SEOTE [STECh data FoTmE]: [AGRT SCOTE [atath data FoTmE]:
] Arerage ] Arerage ! Arerage ] Average
Hydrology 0.58 "H,drologr 063 Hydrology .18 Hydrology 0.3
Bicgeockemical Cycling 0LE1 0.54 [[Biegeochemical Cycling 0.72 062 Biogeochemical Cycling .32 0.76 Bivgeochemical Cycling .92 0.3967
Habitat 0.43 Habitat 0.51 Habitat 0.68 Habitat 0.87

PART | - Physical, Chemical and Biological Indicators

PART | - Physical, Chemical and Biological Indicators

PFART | - Physical, Chemical and Biological Indicators

PART | - Physical, Chemical and Biological Indicators

PHYSICAL INDICATOR (Acelicrtaallrtre ame clarrifizations)

PHYZICAL INDICATOR (Apphicr taallrtre ame clarsifizations)

PHYSICAL INDICATOR (Applior toallrtroams clarrifizations)

PHYSICAL INDICATOR (Applicr taallrtroams <larrifizations)

USEPA REP [High Gradiest Data Sheet) USEPA RBP [High Gradient Data Sheet] USEPA REP [High Gradiest Data $heet) USEPA RBP [High Gradiest Data $heet)

1. Epifaunal Eubstrate!duilable Cover 11 E] 1. Epifaunal Substrate! duwailable Caver 11 14 1. Epifaunal Substrate! dwailable Cover 11 15 1. Epifaunal Substratedduvailable Cawer 11 16
2. Embeddedness [H] ] 2. Embeddedness 811 13 2. Embeddedness 11 15 2 Embeddedness 1 16
3. Velocity! Depth Regime [&] 12 3. Welocity! Depth Regime [B11 14 3. Welocity! Depth Begime 12 16 3. Welocity' Depth Begime 1.1 17
4. Zediment Deposition (&) [] 4, Sediment Deposition (BT 11 4. Sediment Deposition 12 16 4, Sediment Deposition 12 17
5. Channel Flow Status w | 1 5. Channel Flow Statuz w | 13 5. Channel Flow Status 1l » 16 5. Channel Flow Status 12 i 17
6. Channel Alberation [T 9 6. Channe! Alkeration L 1 &. Channel Alteration [ 17 6. Channel Alteration [ 18
1. Frequency of Riffles [ar bends) (8] 12 T. Frequency of Riffles [or bends] [ET1 14 1. Frequency of Riffles [or bends] [E]] 15 1. Frequency of Riffles [or bends] 1.1 16
8. Bank Stability [LE: & RE] 1 10 &, Bank Stability [LE & RE L 12 & Bank $tability [LE: & RE] 1o 17 & Biank $tability [LE: & RE] L 18
3. Yeqetative Protection LG & BB (8] 10 3. "ogetative Protection [LE & RE] [ET1 13 3, Yegetative Protection [LE & BE] [E]] 16 3, Yegetative Protection [LE & BE) 1.1 17
10, Fip-arian Yo-qotative Zons Width (LE & RE 1 12 10 Fiparian o g etatiue Zone Width [LE 3 FE 1 11 0. Fiip-arian Yo-qo bative Zone Width [LE RE] | 101 16 |10, Fiip-arian Yoo bative Zone Width (LESRE] | 1m0 17
Total REP fcore Flarqginal 102 Total REP $core Suboptimal 129 Total REP Score Euboptimal 159 Total REP Ecore Optimal 169
Sub-Tatal 0.51 Fub-Total 0645 Fub-Tokal 0.79% Fub-Tokal 0345

CHEMICAL INDICATOR (fpplicr talitermittont and Porennial Stream

CHEMICAL INDICATOR (Applicrtalntermittentand Foronnial Stro amd

CHEMICAL INDICATOR (Applior talntermittent and P erennial Stroams

CHEMICAL INDICATOR (Applior talntermittont and P erennial Skroame])

WYDEP Water Buality Indicators [General]

YYDEP Water Buality Indicators [General]

WYDEP Water Buality Indicators [General]

WYDEP Water Buality Indicators [General

Zpecific Conductivity Epecific Conductirity Specific Conductivity |Epecific Conductivity
1] : [ X 1] : 2] :
£=33 - 30 points e £=33 - 30 points | e £=33 - 30 points ‘ ki £=33 - 30 points | i
pH H pH lpH
| M 592 r | s | M 592 ‘ | 692 | wm | M 6.9z
6,050 = 30 points ) 6,050 = 50 points ) 6,0-5.0 = 30 points ) 6,050 = 30 points )
[} (D0 1) 00
" e 1 e
8.0 = 50 points o 5.0 = 50 points | o 35.0 = 50 points Lt 5.0 = 50 points | el
Sub-Tatal 1 Fub-T atal 1 Fub-Tokal 1 Fub-Tokal 1

BIOLOGICAL INDICATOR (fpplior toIntermittent and Forennial Streq

BIOLOGICAL INDICATOR (Applier ta Intsrmittant and Farso

BIOLOGICAL INDICATOR (fApplier tu Intermittant and Parsn

BIOLOGICAL INDICATOR (Applier tu Intsrmittant and Parsn

WY Stream Condition Index [WYSCI)

(S11]

| 3955

Yery Good

WY Stream Condition Index ['WYSCI)

[B] | K] 29.55
ery Good

WY Stream Condition Index ['WY3CI)

i

| #9055

Sery Good

WY Stream Condition Index ['WY¥3CI)

i | K] 355
ey Good

Sub-Tatal 1

Jub-Tatal 1

Sub-Takal 1

Sub-Takal 1

PART Il - Index and Unit Score

FART Il - Index and Unit Score

PART Il - Index and Unit Score

PART Il - Index and Unit Score

Index Linear  [Unit Scord Inder Linear  Jnit Scord Index Limear Unit Score Index Linzar Feet [Unit Scory
Feet Feet Feet
0638333333 L] 191.04 0.750833333 L] 428.73 0845833333 571 43291 09225 L] 526.75
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STEP 3

m Determine Temporal Loss
m Determine Long-term Protection
m Determine Buffer

m Determine Restoration Level
m Evaluate ILF

APOTESTA



FART Il - Impact Factmrr

[S5aa inrtructins paqgs tm inrsrt daFault valuar Fur HITIGATIOH EAHKIHNG and ILF)

Tempural Lurr-Conrktructinn
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# Add. Mitigation and Monitoring Feriod
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' i)
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Final Indax Linsar Faat Unit Scurs ILF Curkr
# Add, Mixigation Tampural Larr- Scm [Dakix) [OFFratting Dakit Unitr)
Haturity [Taarr) “ P 200 fdn,
[F3 L]
Suk-Talal ]
PART ¥- Compariras af Unit Scarer and Prajected Balancs
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Lung-tarm Pratsctinn
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Tampural Larr-Cunrtructinn
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STEP 4

m Determine Which Mitigation Avenue to
Pursue
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ANY QUESTIONS???7?7??
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