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Permitting 101



Statutory Authorities

Section 10 of the Rivers and Harbors Act of 1899

Requires approval prior to any work in, on, over or under
navigable waters of the United States, or which affects the
course, location, condition or capacity of such waters

Section 404 of the Clean Water Act

Requires approval prior to discharging dredged or fill
material into the waters of the United States



So what is Jurisdictional?



Section 10 River

Kanawha River



Is this a Section 10 River ?



Section 10 River 
Coal River – Normal Flow Conditions

YES



Activities That Require 

Section 10
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Section 404 of the CWA

Dredged and Fill Material

 Wetlands

 Channels with a Defined Bed and Bank that have an
OHWM
 Intermittent and Perennial Streams (or Relatively

Permanent Waters)

 Ephemeral Channels (that pass the significant nexus test)

 Tidal Areas, Mud Flats….(or things we don’t see in
WV that still fall under Section 404)



Aquatic Resources Post Rapanos

Rapanos v. United States

Carabell v. United States 

“Rapanos”
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When You Hear The Term

Wetland…….
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What Makes A Wetland A Wetland 

Are Three Features

 Soil

 Hydrology

 Plants



Is this a Wetland?
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HARDER TO

DEFINE



Significant Nexus Evaluation (SNE) 

This will require an assessment of both 
hydrologic and ecological factors

 Hydrologic – volume duration and frequency of flow, 
proximity to the TNW, size of the watershed, rainfall, 
snowpack etc.

 Ecological – the ability of the tributary and/or adj. 
wetlands to carry pollutants and flood waters to TNWs, 
or to provide aquatic habitat that supports biota of a 
TNW or to trap/filter pollutants; store flood waters or 
maintain water quality of a TNW  



Surprise!!!!!

Delineations Can be Deadly



Why you shouldn’t delineate in 

the Rain…….
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Was This A Stream?

 Has Bed And 

Bank Features

 Perennial In 

Nature –

Originated 

From A Seep

 Close To A 

TNW
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Well Look What I Did!!!!!

Remedial Measures from Diesel Fuel Spill



21

Pre-Construction Delineation 
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Section 404 

Do I need a permit?

What am I 

going to do?

Top of 48 inch Culvert



Regulated Activities

Discharge of dredged or fill material into waters of the United States



Regulated Activities

Discharge of dredged or fill material into waters of the United States



Regulated Activities

Placement of material below the 

Ordinary High Water Mark



TYPES OF PERMITS
 GENERAL PERMITS

Nationwide Permit

Regional General Permits

 INDIVIDUAL PERMITS



Mitigation Rule
 Goal – level playing field (permittee, Mitigation Banks, ILFs) to the 

maximum extent practicable

 Mitigation sequence retained

 avoid, minimize, compensate for unavoidable impacts and lost aquatic 

functions

 Preference hierarchy for mitigation options:

 Mitigation bank credits

 In-lieu fee program credits

 Permittee-responsible mitigation under a watershed approach
 On-site and/or in-kind permittee-responsible mitigation

 Off-site and/or out-of-kind permittee-responsible mitigation

 Watershed Approach

 Performance Standards – ecologically-driven, equivalent/effective 

standards, best available science

 Compliance – increase compliance visits, establish enforceable success 

criteria, prescribed monitoring reports

 Adaptive management – make fixes for successful performance 

 Does not change when mitigation is required

 Does change where and how
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Watershed Approach
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HOW DOES IT WORK?????

Restoration

Compensation

Enhancement

Preservation

Rehabilitation

Banking

ILF



STEP 1

 Determine Your Impacts

 Determine Existing Condition of the Impact 

Area

SWVM

 HGM – Functional Capacity Scores

 Physical Indicators – RBP Scores

 Chemical Indicators – Water Quality

 Biological Indicators - WVSCI
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HGM Scores

Physical Indicators

RBP Scores

Chemical Indicators

Biological Indicators

WVSCI Scores

+

+

+

=

Index Score

The Index Score multiplied by the linear 

footage provides a Unit Score



STEP 2

 Determine Your Mitigation

 Determine Existing Condition of the 

Mitigation Area

 Predict Mitigation Site Condition at:

5 years

10 years

20 years





STEP 3

 Determine Temporal Loss

 Determine Long-term Protection

 Determine Buffer

 Determine Restoration Level

 Evaluate ILF









STEP 4

 Determine Which Mitigation Avenue to 

Pursue
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ANY QUESTIONS??????


