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The Assault Continues… 

June 11, 2009 MOU:  

-SMCRA (OSM)  

-CWA (Corps, EPA)  

 -Section 401 

 -Section 402 

 -Section 404 



Pending NPDES Permit Actions 
(962 Total)

202

227
476

29 28

New Permits 
Permit Modifications
Permit Reissuances 
Permit Transfers
Permit Extensions



Real Crisis Yet to Come  

2012-2013 Over 
700 Mining 

NPDES Permits 
will EXPIRE in 

W.Va. and must 
be renewed  



Pending NPDES Permits 

865

921

966 962

800

820

840

860

880

900

920

940

960

980

June 1, 2011 August 1, 2011 December 1, 2011 March 1, 2012

P
er

m
it

s 
P

en
di

ng
 



0

50

100

150

200

250

300

350

400

450

500

P
e
rm

it
s	  
P
e
n
d
in
g

NPDES	  Permits	  Pending:	  
December	  1,	  2011	  /	  March	  12,	  2012

1-‐Dec-‐11 194 424 257 36 65

12-‐Mar-‐12 202 470 227 29 28

New	  Permits Reissuances Modifications Transfers Extensions



Section 404 Permitting  
CWA Section 404 Individual Permits Issued in Huntington District  
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New Mining NWPs  
  Issued on Feb. 21, 2012  

 -NWP 21  
  -300 Linear Feet / ½ acre, No Valley Fills, Linear 

 Restriction Can be Waived by DE After 
 Consultation  

 -NWP 49  
  -Independent Confirmation of 40% Newly 

 Mined Area  
 -NWP 50  
  --300 Linear Feet / ½ acre, Linear Restriction 

 Can be Waived by DE After Consultation  
 



2012 Legislative Session 

  2,029 Bills Introduced  
  214 Passed  
  116 Bills Related to Coal 

In Some Form or 
Fashion  



Specifics– Legislature & Coal 
Taxes (Special Reclamation Fund)  

  Senate Bill 579  
  Special Reclamation 

Fund Tax 
 -Increase SRF Tax 
(14.4 to 27.9 cents) 
 -Entire Increase to 
Water  

 -Consent 
Decree  

 



Specifics– Legislature & Coal 
Water Quality  

  Senate Bill 615 
  Coal Mining NPDES 

Conformity Act of 
2012 
 -Removes Unique 
Provision of Coal 
Mining NPDES Rule 
that Requires 
Compliance with 
WQStds Regardless of 
Effluent Limits  

 



Specifics– Legislature & Coal 
Narrative Water Quality Standards 

  Senate Bill 562 
 -Codifies 
Legislative 
Intent re: 
Narrative Water 
Standards 
Interpretation 
and 
Implementation   

   (HCR 111)  
 



Specifics– Legislature & Coal 
Mine Safety  

  House Bill 4531 
 -Comprehensive Mine Safety Legislation  
  -Methane Cut-Off (1.25% sustained) 
  -Mandatory Drug Testing Program 
  -Superintendent to Review Fire boss 

 examinations bi-weekly 
  -Codifies 80% Rock Dust Standard 
  -Apprentice Miner “Sight & Sound” from 

 90 Days to 120 Days  
 



Specifics– Legislature & Coal 
“Special Reclamation Fund Fix-It”  

  House Bill 4609  
   (Didn’t Make It) 

 -Clarified NPDES 
Liability at SRF sites  
 -Termination of 
Jurisdiction  
 -Tax Credit for 
Voluntary 
Reclamation of SRF 
sites 
  



Specifics– Legislature & Coal 
Legislative Rulemaking-Review   

  Senate Bill 402 /  
 House Bill 4261  
 -Allowed “federally-
mandated” changes to 
bypass normal 
rulemaking process / 
Legislative review  
 -Amendment exempted 
SMCRA and CWA 
changes  
 -Bill ultimately failed  



Specifics– Legislature & Coal 
Other Things (Didn’t Make It)  

  Six bills related to coal slurry  
  Bill to mandate a TDS / 

Conductance standard   
  Certified Sampler Program  
 

 NO Mining or Water 
Rule Packages  
  



Litigation: 
State of West Virginia vs. EPA 

October 6, 2011–  

“ECP Decision”  

(Judge Reggie Walton, D.C. Circuit)  

 

“It is clear that the EPA has 
implemented a change in the 
permitting process."  

“EPA has exceeded the 
statutory authority conferred 
upon it by the Clean Water 
Act.” 



Litigation: 

Spruce Permit Revocation-- March 23, 2012  

 
  
 “EPA’s position 
proposes a scenario 
involving the 
automatic self-
destruction of a 
written permit issued 
by an entirely 
separate federal 
agency after years of 
study and 
consideration.  Poof!”  

“EPA’s decision… has the air 
of a disappointed player’s 
threat to take his ball and go 
home when he didn’t get to 
pitch.”  

“EPA engaged in magical thinking to reach an 
illogical and impractical conclusion.” 



Other Stuff 



Assessment   
2009-2012 



Outlook 
“EPA’s position… is stunning power for an agency to arrogate to 

itself when there is absolutely no mention of it in the statute.” 

My fellow Americans, 
our long national 
nightmare is over.  

Our Constitution works; 
our great Republic is a 

government of laws and 
not of men.  

 



Outlook / Assessment   
2012 

Three Years is Long Enough 
Time to Put the Program Right:  

Courts (ECP, Spruce) +Congress (H.R. 2018) + Legislature (H.C.R. 111 & SB 562) + 
WV DEP + Industry  


