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THE ANTIDEGRADATION POLICY IN WEST
VIRGINIA: IMPACTSON THE COAL INDUSTRY

by DanalL. Burns'

INTRODUCTION

Over the lagt few years there has been immense concern and discussion as to what antidegradation will
redly mean to the mining industry in West Virginia. The speculation has centered on severd issues:

What is antidegradation?

How regtrictive will it be?

How will West Virginia s regulaions compare to other sates?
It will not effect my operations, will it?

Doexn't it gpply only to new facilities?
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In addition, there has been alot of confuson. Many folks were unaware that West Virginia has had an
antidegradation policy snce the mid-1980s. Othersthought that aslong asthey already had a permit that
antidegradation would not bother them, evenif they wanted to expand their operation.

Over the last year, Sgnificant effort and disagreement has gone into the development of regulations to
implement West Virginia s antidegradation policy by a host of various groups in the Antidegradetion

Stakeholder Group. Currently West Virginiadoes not have regulations approved by thelegidatureand in-

place to implement antidegradation (most other dates are in the same boat). This, however, has not

stopped the United States Environmental Protection Agency (EPA) from requiring the West Virginia
Divison of Environmenta Protection-Office of Mining and Reclamation (OMR) to sart performing partia

antidegradation reviews on new permitsand permit renewa s being submitted to their office. Thisreview is
being required by EPA as a condition for that agency not objecting to West Virginia sissuance of mining
permits.

How does an agency conduct an antidegradation review when there are no set regulations? That isavery
good question and one with which the OMR & struggling. The OMR has been using a definition of

sgnificant degradation asadischarge that woul d degrade the ambient concentration morethan 5 percent or
reducesthe assmilative capacity by morethan 5 percent (whichever ismore protective), whiletheWVDEP
Office of Water Resourcesis now considering using 10 percent for each. Thereason for the discrepancy
results from the West Virginia Environmenta Quality Board (EQB) origindly proposing regulations that
contained the 5 percent values and subsequently changing the vaue to 10 percent when industry aptly

pointed out that no other state hasavaue more restrictive than 10 percent with some using 25 percent. The
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OMR bdlieves that companies will rightfully believe they are being treated in an arbitrary and capricious
manner as the guidance they use changes between now and when the regulations are finaized.

STATUSOF ANTIDEGRADATION REVIEWS

As of the end of February 2001, the OMR has completed three partia antidegradation reviews. Of the
three permitsreviewed, two were associated with cod mines (one new permit application and onerenewa)
and one with a quarry (new permit application). Upon completion of the antidegradation review, the
goplications for the two new permits (one cod mine and one quarry) were pulled by the gpplicants dueto
the stringent limits proposed. The gpplicant for the mining permit renewa reluctantly accepted the discharge
permit limits issued to them. In the following sections we will examine the bads of the antidegradation
reviews and thetime involved, compare the old versus new limitsfor the permit renewd, and review some
aress of concern. Upon reading this paper, it will become clear why the two companies pulled their
goplications for new facilities.

ANTIDEGRADATION REVIEWS

The OMR’ santidegradation reviewsto date are referred to as partid- partid reviews. Thesereviewshave
not included apublic notice or public hearing. Inthefuture, they will be doing both the public notice and the
hearing. It is OMR’sbdlief that they can makethe public notice for the antidegradation review a the same
time they advertise the NPDES permit. The past partial-partial antidegradation reviews have focused on
natura reproducing trout streams, ambient concentration and significant degradation.

Future antidegradation reviews will include the following and will be referred to as partid antidegradation
reviews.

New or expanded operation.

Gengd permit digihility.

Tier of water.

Uses of receiving stream.

Parameters of concern.

Determine if there is Sgnificant degradation.
Evauate less degrading adternatives.

Pursue intergovernmenta coordination.
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The OMR doesnot fed it has gppropriatdy trained saff to perform the economic analysisthat isthereason
they are referring to this procedure as a partid antidegradation review.

It is easy to see that significantly more time and effort will be required of OMR to perform these partiad
antidegradetion reviews. In addition to the time for their generd overview in regard to mesting
antidegradation requirements, the two items that will add the most time are:

¢ 30-day public comment period plustime associated with answering questionsreceived, and
¢ evauation of dternativesif sgnificant degradation is deemed to occur.
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The OMR has seen an increase in time associated with conducting the three partia-partia antidegradation
reviews and anticipates adding more time to complete the more thorough partia antidegradation reviews.

Reativeto intergovernmenta coordination, the OMR anticipates Sgnificant commentsfrom the US Fish &
Wildlife Service and to alesser degreefrom EPA. They believe county commissions and others may send
letters of support.

OLD VERSUSNEW PERMIT LIMITS

Asof thewriting of this paper inlate February 2001, only one permit renewal has been issued that hasbeen
through the partid-partid antidegradation review. This permit previoudy had an iron limit of 3.0 mg/l
(average monthly) and was initidly being proposed to be a renewed discharge into a trout sreamwith an
iron limit of .07 mg/l. However, upon completion of a partia-partid antidegradation review, including a
determination of ambient water quality, it wasrenewed with aniron limit of 0.3 mg/l. Inessence, themining
company had their iron limit cut to 10 percent of its previous limit. Table 1 shows the limits for iron,
manganese, duminum and pH for theold and new permitsaswell asthe OMR' sinitid projectionfor initialy
anticipated renewa discharge permits. It should be noted that the aternative to accepting such stringent
limitsisto perform the economic analys's, request avariancefrom OMR, conduct the public hearing, pursue
the intergovernmenta coordination, and hope that OMR grants your request.

Aluminum limits will be added to permits across the board as aresult of partia antidegradation reviews.
Thiswill bring WVDEP sparametersof concerntoiron, manganese, duminum and pH. They will be based
on West Virginid s water quality standards numeric criteria. It should be noted that EPA has raised
questions concerning sulfates, specific conductance and conductivity based on their work on the mountain
top mining issue. EPA could aso require other parametersthat have numeric water quality Sandards. The
mining indugtry needs to track this quite closdly.

Of particular interest is how the ambient concentrations were determined for use in setting the permit
renewd limits. TheWest Virginiawater quaity regulations requirethat antidegradation protect down to the
7Q10 flow. The agency determined that the drought of 1999 very closdy approximated the estimated
7Q10flow. Therefore, the water quaity monitoring data for the receiving stream reported on the monthly
discharge monitoring reports (DMRs) was averaged and assumed to be the ambient water quality. For
trout streams, no degradation below the ambient concentration is allowed; on other steams the 5 percent
degradation of ambient is then gpplied to come up with the proposed new limits. Averaging the water
quaity rumbers presents an immediate concern as numerous vaues will be greater than the average and
thus, out of compliance. For iron, 7 out of 24 readingsin 1999 exceeded the average with 5 exceedences
for manganese and 6 for duminum. In addition, manganeselimitsequaed theaverage 8 timesand duminum
7 times with none for iron (see Table 2). Whether these limits pose a problem under more normal flow
remains to be seen.

Inthe past, OMR alowed the discharge to degrade up to the appropriate water quality limit, but no longer.
For example, if your operation was on astream with iron water quality standards of 1.5 mg/l whichhad an
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ambient iron concentration of 0.3 mg/l, then previoudy you could dischargeup to 1.5 mg/l of iron. Now on
the same stream with the same 0.3 mg/l ambient iron concentration you would be alowed to degrade the
stream by 5 percent of ambient or to 0.32 mg/l (1.05 x 0.3 mg/l =0.32 mg/l). Notethat OMR determines
limits to two significant figures.

When determining the ambient concentration, the OMR will use data from your previoudy submitted
DMRs. For anew mine, they will have the minimum of sx monthsof water qudity datayou arerequired to
submit. Thisdatamay be supplemented with data from another minein the same cod seam and if possible
in the same watershed that OMR hasiin their database.

Fortunately, the OMR is entering into a compliance schedule for permit renewds to dlow time for
companies to meet the new limits when they are racheted down after a partid antidegradation review. A
one-year compliance scheduleisthe norm. Interim limitswill be the old permit limits that were technology
based whereas the new limits are based on the partial antidegradation review.

WVDEP-OMR'SAREAS OF CONCERN

The OMR has three areas of concern asthey commence with implementation of their new limits based on
partia antidegradation reviews. Thee are:

¢ Many companies have one NPDES permit that covers severd SVMIAs. They are concerned
that if a company adds a new SMA and tries to cover it with arevison of an NPDES
permit that dready has severd SMASs on it, they will have to perform the partid
antidegradation review on dl of the SMAsnot just the onebeing added. To prevent this, if
you are gpplying for anew SMA, then consider gpplying for anew NPDES permit.

¢ OMR bdlievesthat many companieswill not be ableto meet the new limits at the discharge
point for their on-bench sediment sructures. Typicdly, thesedischarge pointsarenot being
tested now.

¢ If acompany asksfor technol ogy- based limitsand the analyses show that they will degrade
greater than 5 percent of ambient, then there is sgnificant degradetion. Thiskicksin the
dternate trestment evauation that in turn requires a public hearing if there are no
dternativesavailable. If subgtantia commentsarereceived opposing the gpprovd, thenthe
permit may be denied. If the company appeds the denid to the EQB, they will bein the
gtuation of having their own datain Module 7 (Parts A and B.8) working against them.
The OMR believes the best gpproach isto bite the bullet up front and indicate what you
can or cannot livewith. Companies need to review the dataand their answersin Module 7
very closely prior to submittal to determine their preferred course of action and to keep
themsdlves out of this predicament. At this point, if your gpped is denied, you may be
facing expensve chemicd treatment to meet your permit limits.
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SUMMARY
The main issues semming from the partid antidegradation reviews can be summearized as follows

Aluminum will be added to dl permits.

Permit limits will be more stringent.

Review and discusson of dternative treetments will be frequent.
Companies must be prepared to pay for chemica treatment.
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Asshown in Table 1, the one partia antidegradation review that has been performed in conjunction witha
mining permit renewd resulted in aseveretightening of limitsfor parameters of concern. Unfortunately, this
is not an anomay but will be commonplace. Even more disturbing is the loss of additiond jobs and tax
revenuethat resulted when the two new permit applicationswere pulled after receiving their antidegradation
based discharge limits. We can only hope that significant changes are made in West Virginia s proposed
antidegradation regulations to prevent such stuations for both renewas and new permits.

References: Meeting with Mr. Ken Politan of WVDEP-OMR on February 22, 2001.

TABLE1

LIMITSFOR PARAMETERS OF CONCERN
FOR RENEWED MINING PERMIT AFTER
PARTIAL-PARTIAL ANTIDEGRADATION REVIEW

Parameter of Old Permit Initially Proposed Renewed Per mit
Concern Limits Permit Limits Limits
Al Report Only 2.45 mg/l 0.10 mg/l
Fe 3.0mg/l 1.07 mg/l 0.30 mg/l
Mn 2.0 myg/l 3.8mygl/ 0.04 mg/l
pH 6-9 SU 6-9 SU 6-9 SU
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TABLE 2

DETERMINATION OF AMBIENT CONCENTRATION

Month Fe Mn Al Flow
January 0.16 0.04 0.12 12,500
0.21 0.04 0.14 24,500
February 0.10 0.02 0.09 6,400
0.10 0.03 0.10 10,500
March 0.07 0.02 0.03 6,950
0.13 0.03 0.08 16,750
April 0.18 0.02 0.04 2,875
0.19 0.04 0.09 3,250
May 0.28 0.03 0.04 2,975
0.32 0.04 0.08 3,950
June 0.25 0.04 0.02 675
0.37 0.08 0.05 985
duly 0.29 0.03 0.08 65
0.95 0.06 0.20 80
August 0.29 0.03 0.08 65
0.95 0.06 0.20 80
September 0.42 0.01 0.10 2
0.43 0.08 0.10 130
October 0.23 0.04 0.10 1,100
0.38 0.04 0.20 1,500
November 0.22 0.01 0.10 1,900
0.26 0.08 0.20 2,000
December 0.18 0.01 0.10 3,200
0.18 0.04 0.10 4,330
Average: 0.30 0.04 0.10 4,448




